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Art Unit: 3738 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 1-4, 7, 8 and 13-17 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Heilman et al. (USPN 5,383,840, as cited in applicant's IDS). 

Heilman et al. discloses an actuation system (20) for assisting the operation of 
the natural heart (22) with all the elements of claims 1 and 17. See Figure 4A-4F 




Column 4, lines 21-23 for a framework (138) interfacing with a natural heart (22). See 
Figure 5 and column 9, lines 55-60 for an actuator system (30) coupled to the 
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framework (38) via sheath assembly (124) and configured to engage an exterior surface 
of the heart (22). See Figure 5, column 3, lines 4-22 and column 11, lines 49-61 for the 
actuator system (30) comprising an actuator band (38) extending along a portion of the 
hear wall exterior surface and selectively movable between an actuated state and a 
relaxed state and operable, when in the actuated state, to assume a predetermined 
shape and thereby indent a portion of the heart wall to effect a reduction in the volume 
of the heart (22). See column 6, lines 49-57 for a curvature limiting device (108) 
coupled to the actuator band (38) via rotatable support spool (36) and operable for 
limiting the curvature that the actuator band (38) imposes on the indented portion of the 
heart wall. See Figure 5, column 9, lines 33-43 and column 10, lines 3-15 for a paving 
element (130) between the actuator band (38) and the heart wall for providing a smooth 
functioning of the band with the heart wall. 

Claim 2, see column 6, lines 40-57 for a drive apparatus (combination of 36 and 
40) coupled to the actuator band (38) and operable for selectively moving the actuator 
band (38) between the relaxed and actuated states to achieve the desired assistance of 
the natural heart (22). 

Claim 3, see Figure 5, column 7, lines 55-57 and column 3, lines 17-18 for the 
actuator band (38) being configured to extend along a portion of the left ventricle heart 
wall, and the band, in the actuated state, configured to indent the wall and effect a 
reduction of the volume of the ventricle. 

Claim 4, see Figure 5 and column 8, lines 19-22 for the actuator band (38) 
including a plurality of juxtaposed elements (links), the elements configured to be drawn 
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together in the actuated state and to cooperate with each other when drawn together to 
assume the predetermined shape (links of chain 138 are drawn together to form a 
shape with a smaller radius of curvature in the actuated state). 

Claims 7 and 8, see Figure 5 and column 1 1 , lines 22-24 for at least one end of 
the actuator band (38) being fixed to the framework (138) via housing (44) and sheath 
assembly (124) to which the framework (138) is attached (column 9, lines 55-59). 

Claim 13, see column 6, lines 49-57 for the curvature limiting device (42) being 
operable for limiting the curvature of the actuator band (138) to a certain percentage of 
the natural curve of the portion of a heart wall exterior surface along which the actuator 
band (138) extends. 

Claim 14, see column 3, lines 62-64 for a plurality of actuator bands (1 38) for 
indenting a portion of a heart wall. 

Claim 15, see column 8, lines 21-22 for the actuator band (138) comprising a 
plurality of articulated elements (links), which move with respect to each other at joints. 

Claim 16, see column 3, lines 19-22 and column 11, lines 60-61 for the actuator 
band (138), in the relaxed state, being operable to generally assume the natural curve 
of the heart wall surface along which the actuator band (138) extends. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
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invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 18-20 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Heilman et al. in view of Mortier et al. (USPN 6,260,552, as cited in applicant's IDS). 

Heilman et al. discloses an actuation system (20) for assisting the operation of 
the natural heart (22) with all the elements of claim 17, but is silent to the paving 
element (130) being flexible, including a mesh, and including a fabric, as required by 
claims 18, 19 and 20, respectively. See column 10, lines 6-11 for the paving element 
being made from a material that is relatively porous in nature to enhance tissue 
ingrowth, such as polyurethane foam. Mortier et al. discloses a transventricular splint 
including tension members with anchor pads, wherein the anchor pads (612 or 340) are 
made from a Dacron fabric or are enclosed in an envelope (446) with the bottom layer 
(447) being made from mesh Dacron in order to promote tissue ingrowth from the heart 
wall surface. See Figures 53 and 78, column 21, lines 21-31 and column 26, lines 41- 
45. At the time the invention was made, it would have been an obvious matter of design 
choice to a person of ordinary skill in the art to have the paving element be made from 
Dacron mesh or fabric, which are flexible by nature, as an alternative to polyurethane 
foam because applicant has not disclosed that the specified paving element material 
provides an advantage, is used for a particular purpose, or solves a stated problem over 
polyurethane foam. One of ordinary skill in the art, furthermore, would have expected 
applicant's invention to perform equally well with the paving element being made from 
polyurethane foam, Dacron mesh or fabric or other porous materials because the ability 
for the material to enhance tissue ingrowth is not affected by using one of these 
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materials over the other. Therefore, it would have been obvious to one of ordinary skill 
in the art to look to the teachings of Mortier et al. and an obvious matter of design 
choice to modify Heilman et al. to obtain the invention as specified in claims 18, 19 and 
20. 

Response to Arguments 

Applicant's arguments filed 3/31/2006 have been fully considered but they are 
not persuasive. Contrary to applicant's arguments, the amendment "wherein a plurality 
of curvature limiting devices are coupled to the actuator band for limiting the curvature 
that the actuator band opposes on the indented portion of the heart wall" fails to 
distinguish over the plurality of curvature limiting devices (108) as disclosed in Heilman 
etal. 

Allowable Subject Matter 

Claims 5, 6 and 9-1 1 Claims 5, 6 and 9-1 1 are objected to as being 
dependent upon a rejected base claim, but would be allowable if rewritten in 
independent form including all of the limitations of the base claim and any intervening 
claims. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to DAVID J. ISABELLA whose telephone number is 571- 
272-4749. The examiner can normally be reached on MONDAY-FRIDAY. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, CORRINE MCDERMOTT can be reached on 571-272-4754. The fax phone 
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number for the organization where this application or proceeding is assigned is 571- 
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Patent Application Information Retrieval (PAIR) system. Status information for 
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